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ORDER
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This appeal preferred by the assessee is against the order of the Ld. CIT(A)-16,
Kolkata dated 30.08.2016 for AY 2011-12.

2. Ground no.2 of assessee’s appeal is against the order of Ld. CIT(A) in confirming the
addition made by the AO of Rs.1,70,00,000/- by invoking sec. 68 of the Income-tax Act,

1961 (hereinafter referred to as the “Act”) on account of receipt of share application money.

3. Briefly stated facts are that during the course of assessment, the AO observed that the
assessee raised share application money to the tune of Rs.1.7 cr. against which shares were
allotted in the next year consisting of 34000 shares of face value of Rs. 10/- each issued at a
premium of Rs. 490/- per share. The assessee was asked to prove the identity and
creditworthiness of the persons through whom money were taken, but, according to AO,
since no compliance was made by the assessee company, the AO made an addition of
Rs.1,70,00,000/-. Aggrieved, assessee preferred an appeal before the L.d. CIT(A) who

confirmed the action of AO. Aggrieved, assessee preferred this appeal before us.



4. We have heard rival submissions and gone through the facts and circumstances of the
case. At the outset, the Ld. AR brought to our notice that no proper opportunity was given
to the assessee by the AO when he framed the assessment. According to Ld. AR, neither
proper opportunity was given to the assessee by the AO to discharge the onus casted upon it
to prove the identity, creditworthiness and genuineness of transaction of shares introduced
in the assessee company nor the AO provided the remand report which was sought for by
the Ld. CIT(A). It was brought to our notice by the Ld. AR that the notices have been
served on few share subscribers. We note that the entire addition has been made on the
basis that the directors of the assessee company did not appear for that it was brought to our
notice that the assessee got only one week’s notice period which was insufficient because
directors were out of town, so could not attend the hearing before AO. In the light of the
above, we find that no proper opportunity was given to assessee by AO during the
assessment proceedings. Therefore, we are inclined to set aside the order of Ld. CIT(A) and
restore the matter to the file of AO by applying the ratio of the decision of Hon’ble (three
judge bench) of the Hon’ble Supreme Court in Tin Box Company Vs. CIT (2001) 249 ITR
216 (SC) wherein it has been held as under:

“It is unnecessary to go into great detail in these matters for there is a statement in the order of the
Tribunal, the fact-finding authority, that reads thus :

“We will straightaway agree with the assessee’s submission that the Income-tax Officer had
not given to the assessee proper opportunity of being heard.”

That the assessee could have placed evidence before the first appellate authority or before
the Tribunal is really of no consequence for it is the assessment order that counts. That order
must be made after the assessee has been given a reasonable opportunity of setting out his
case. We, therefore, do not agree with the Tribunal and the High Court that it was not
necessary to set aside the order of assessment and remand the matter to the assessing
authority for fresh assessment after giving to the assessee a proper opportunity of being
heard.

Two questions were placed before the High Court, of which the second question is not
pressed. The first question reads thus :

“1. Whether, on the facts and in the circumstances of the case, the Tribunal was justified in
not setting aside the assessment order in spite of a finding arrived at by it that the Income-
tax Officer had not given a proper opportunity of hearing to the assessee ?”

In our opinion, there can only be one answer to this question which is inherent in the
question itself : in the negative and in favour of the assessee.



5.
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The appeals are allowed. The order under challenge is set aside. The assessment order, that
of the Commissioner (Appeals) and of the Tribunal are also set aside. The matter shall now
be remanded to the assessing authority for fresh consideration, as aforestated.”

We also note that the Hon’ble Delhi High Court in the case of CIT Vs. Jansampark

Advertising & Marketing Pvt. Ltd. in ITA No. 525/2014 dated 11.03.2015 wherein after

noticing inadequate enquiry by authorities below have held as under:

6.

“41. We are inclined to agree with the CIT(Appeals), and consequently with ITAT, to the
extent of their conclusion that the assessee herein had come up with some proof of identity of
some of the entries in question. But, from this inference, or form the fact that the transactions
were through banking channels, it does not necessarily following that satisfaction as to the
creditworthiness of the parties or the genuineness of the transactions in question would also
have been established.

42. The AO here may have failed to discharge his obligation to conduct a proper inquiry to
take the matter to logical conclusion. But CIT(Appeals), having noticed want of proper
inquiry, could not have closed the chapter simply by allowing the appeal and deleting the
additions made. It was also the obligation of the first appellate authority, as indeed of ITAT,
to have ensured that effective inquiry was carried out, particularly in the fact of the
allegations of the Revenue that the account statements reveal uniform pattern of cash deposits
of equal amounts in the respective accounts preceding the transactions in question. This
necessitated a detailed scrutiny of the material submitted by the assessee in response to the
notice under Sectionl48 issued by the AO, as also the material submitted at the stage of
appeals, if deemed proper by way of making or causing to be made a 'further inquiry’ in
exercise of the power under Section 250(4). His approach not having been adopted, the
impugned order of ITAT, and consequently that of CIT(Appeals), cannot be approved or
upheld.”

In the light of the Hon’ble Supreme Court’s decision in Tin Box Company (supra),

and taking note of Hon’ble Delhi High Court’s order in Jansampark Advertising &

Marketing Pvt. Ltd. (supra), and since the 1d DR could not contradict the fact that assessee

did not get proper opportunity before the AO during assessment proceedings, we set aside

the order of the Ld. CIT(A) and remand the matter back to the file of AO for de novo

assessment and to decide the matter in accordance to law after giving opportunity of being

heard to the assessee.

7. In the result, appeal of assessee is allowed for statistical purposes.

Order is pronounced in the open court on 16/11/2018

Sd/- Sd/-
(Dr. A. L. Saini) (A. T. Varkey)
Accountant Member Judicial Member

Dated: 16th November, 2018

Jd.(Sr.P.S.)
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